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DETAILED ACTION 
Claim Rejections - 35 USC§102 

1. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

2. Claims 24-26, 35-42 are rejected under 35 U.S.C. 102(b) as being anticipated by U.S. 
Patent No. 3,844,306 to Hill. 

Hill discloses a purging system, which may be used with a synthesizer (see figure). The 
system has a first bank (18) of vials and second bank (17) of vials each of which is associated 
with a first drain and second drain, respectively (see figure). Alternatively, since each bank of 
vials contains two banks of vials, each row of vials within the bank may be considered by itself a 
bank (see figure). Since each row of vials within a bank share the same drain line, the endpoints 
of each drain line proximal to the valve or the drain lines themselves may be considered the first 
and second drains (see figure). The system also has a pressurizing system for creating a pressure 
differential within a selective one of the first bank of vials and the second bank vials (see figure; 
col 1, lines 26-32). The system is equipped with an air compressor (12) for pressurizing each 
bank of vials with different pressure (col. 1, lines 26-50). First (51) and second (55) waste tubes 
are in operative engagement with the first drain to purge material firom the first bank of vials and 
the second drain to purge material from the second bank of vials. The waste tubes may be 
viewed as a continuous line from the tank to be filled to the drain (see figure). The system is 
capable of selectively and simultaneously purging the first bank of vials and second bank of vials 
by the manipulation of valves; however, this is more evident when each row of vials within a 
bank is viewed as a bank by itself. The connection or contact among the pipes would form a seal 
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among these pipes. Since the term flexible is a relative term, the seal would have some degree of 
flexibility. 

It is noted that "configured for use with a synthesizer containing a first bank of vials and 
a second bank of vials wherein the first bank of vials has a first drain and the second bank of 
vials has a second drain" is a statement of intended use, such that further mention of the elements 
in this intended use statement is not positively recited. 

3. Claims 24, 35, 40 are rejected under 35 U.S. C. 102(b) as being anticipated by U.S. Patent 
No. 5,424,038 to Benz et al. 

Benz et al. disclose a purging system (16) configured for use with a synthesizer, which has a first 
bank (15) of vials and second bank (14) of vials each of which is associated with first and second 
drains, denoted as either reference character (1) or (3) depending on the position of the slider 
(166) (figs. 1, 2, 4-7; col. 4, Unes 10-26). A pressurizing system of pumps and valves creates a 
pressure differential within a selective one of the first bank of vials and second bank of vials. A 
first waste tube (167) engages the first drain to purge material fi'om the first bank of vials and the 
second drain to purge material from the second bank of vials (col. 4, lines 10-26). 

4. Claims 24-26 and 35-42 are rejected under 35 U.S.C. 102(b) as being anticipated by U.S. 
Patent No. 4,090,850 to Chen et al. 

Chen et al. disclose a purging system for use with a synthesizer containing a first bank of 
vials and second bank of vials wherein the first bank of vials has a first drain and the second 
bank of vials has a second drain (figs. 1-5; col. 4, lines 29-47). The first bank of vials is 
contained within a first tray, which has means (28) on two sides for drawing a vacuum (col. 4, 
lines 42-47). Multiple trays with their own set of vials may be connected and operated serially. 
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such that the first bank of vials within a first tray may be connected and operated serially with a 
second bank of vials contained within a second tray (col 4, lines 42-47). The connection or 
contact among the pipes would form a seal among these pipes. Since the term flexible is a 
relative term, the seal would have some degree of flexibility. 

5. Claims 24, 25, 35-38, 40, 41 are rejected under 35 U.S.C. 102(b) as being anticipated by 
U.S. Patent No. 4,874,691 to Chandler. 

Chandler discloses a purging system including a waste tube capable of being selectively 
engaged to different drains and a vacuum for creating a pressure differential (figs. 4 and 5). 

Claim Rejections - 35 USC §103 

6. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

7. Claims 31-41 are rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. Patent 
No. 5,472,672 to Brennan in view of WO 98/10857 to Zuckermann et al. 

Brennan discloses a method of selectively and sequentially dispensing a plurality of 
reagent solutions to a plurality of vials divided into first and second banks of vials and 
selectively purging material for the first and second banks of vials using a polymer synthesis 
apparatus (20) (figs. 1-7). 

The polymer synthesis apparatus comprises a delivery assembly (43) for controlling 
delivery of liquid reagents through an array of nozzles (22) mounted on mounting blocks (37) of 
head assembly (21) in nozzle rows (40) and columns (41), which align with selected vials (26) of 
plate (32) within sliding plate (33) of base assembly (25) via transport mechanism (27) (figs. 1-7; 
col. 5, line 60-col 7, line 16; col. 8, lines 7-35). Each bank or row of nozzle is coupled to a 
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different liquid reagent applied in a particular polymer synthesis (col. 6, lines 49-56). For 
instance, the first row of nozzles may only dispense the activator tetrazole while the second row 
dispenses amidite thymidine (col. 6, lines 56-59). In oligonucleotide synthesis, this order of 
liquid reagent distribution may continue down the line for amidites adenosine, cytosine, and 
guanine, the auxiliary base AnyN, solvent wash/reaction solvent acetonitrile, Cap acetic 
anhydride, Cap N-methylimidazole, iokine, and deblockers dichloracetic acide or trichloracetic 
acid; all of which are reagents used for the synthesis of defined sequence oligonucleotides (col. 
6, lines 59-66). The step of dispensing is performed in a parallel fashion since all wells within a 
row or bank are simultaneously addressed. The step of dispensing is performed in a serial 
fashion since each row or bank is separately addressed. The system permits simultaneous 
alignment of all the wells with all the nozzles (col. 6, lines 32-39). 

Each vial contains a retaining device (84) positioned in the bottom of the vial between 
orifice (74) and solid support (75) for preventing the passage of the solid support through the 
orifice (figs. 5 and 6). The retaining device is preferably a polyethylene or glass fiber fi-it, which 
acts as a filter membrane permitting reagent solution to flow through while retaining the solid 
support and polymer chain grown thereon (col. 10, line 59-63). 

After synthesis completion, reagent solution is purged fi-om the vials through the orifice 
into drain (81) by increasing the gas pressure differential above the predetermined amount, 
which overcomes the capillary forces in the orifice (figs. 1,3, 4-6; col. 10, lines 44-49). 
Subsequently, the purged reagent solutions may be drawn out of the drain through a waste tube 
(83), which may be coupled to a vacuum pump to create the pressure differential by forming a 
vacuum in the drain (figs. 1, 3, 4-6; col. 10, lines 50 and 51; col. 11, lines 55-57). Second and 
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third waste tubes (82) are integrated with the gas flow assembly employed to flush the headspace 
in common chamber (3 1) of reagent toxins (col. 9, lines 34-66; col. 1 1, lines 3-6). The waste 
tubes also control the pressure differential in the common chamber for purging the vials (col. 10, 
line50-col. 11, line 28). 

Note: The ambiguous term "engaging" may be interpreted as involving, operating, or 
using, such that a drain is engaged with a bank of vials with a waste tube when it is put in 
operation for purging the contents of the vials. The ambiguous term "disengaging" may be 
interpreted as not involving, not operating, or not using, such that the waste tube is disengaged 
from the drain when it is not purging the contents of the vials. Brennan discloses that purging 
occurs only after the completion of the synthesis reaction, such that the drain is engaged with a 
bank of vials with a waste tube when purging is in progress (i.e. the waste tube is withdrawing 
materials from the vials). During synthesis, purging is not in progress such that the waste tube is 
disengaged from the drain (i.e. waste tube is not active). 

Brennan discloses engaging a drain with all banks of vials. Brennan fails to disclose 
engaging a drain with a certain bank of vials. However, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to modify the method and 
apparatus of Brennan to engage a drain with a certain bank of vials since it is well suited for 
solid phase synthesis chemistry reactions such as polypeptides, peptoids, and polynucleotides in 
which a sequence of reaction steps are carried out in parallel using a plurality of reaction vessels 
as taught by Zuckermann et al (abstract; figs. 2 and 4; page 3, lines 12-27; page 6, lines 16-19 
and 26-28; col. 8, lines 7-9; col. 12, lines 13-15). 
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8. Alternatively, claims 25, 36, 37, 41, 42 are rejected under 35 U.S.C, 103(a) as obvious 
over (U.S. Patent No, 3,844,306 to Hill) or (U.S. Patent No. 5,472,672 to Brennan in view of 
WO 98/10857 to Zuckermann et al.) or (US, Patent No. 4,090,850 to Chen et al.) in view of U.S. 
Patent No. 2,684,255 to Abele et al 

In the event one would argue that Hill or Brennan in view of Zuckermann et al. or Chen 
et al. do not disclose a flexible drain seal between the first waste tube and the selective one of the 
first drain and the second drain, it would have been obvious to one having ordinary skill in the 
art at the time the invention was made to modify the apparatus of Hill or Brennan in view of 
Zuckermann or Chen et al. to provide these flexible seals between the drains and tubes for 
connecting these sections in a manner of preventing leaks and minimizing stresses as taught by 
Abele et al. (col. 1, line 1-coL 2, line 4), 

Response to Arguments 

9. Applicant's arguments filed 4/19/2004 have been fully considered but they are not 
persuasive. 

10. Applicant argues that Hill does not teach a purging system for use with a synthesizer or a 
system including first and second bank of vials. Applicant argues that Hill does not teach a 
waste tube capable of engaging with a first drain and second drain. Applicant argues that the fill 
hoses 51 and 55 taught by Hill are not waste tubes. Applicant argues that Hill does not teach a 
first waste tube capable of engaging a selective one of the first drain to purge material from the 
first bank and the second drain to purge material from the second bank of vials. Examiner notes 
that the response is riddled with statements with no explanation or support for these statements. 
The claim has not positively recited a synthesizer in combination with the purging system. The 
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claims recite in the preamble "a purging system configured for use with a synthesizer container a 
first bank of vials and a second bank of vials wherein the first bank of vials has a first drain and 
the second of vials has a second drain. . The purging system is configured to be used with a 
synthesizer but there need not be a synthesizer. Examiner does not need to provide prior art that 
explicitly teaches the synthesizer since the Applicant is only claiming and positively reciting the 
purging system. Therefore, the structural details of the synthesizer involving the first and second 
bank of vials and first and second drain are not positively recited and fail to fijrther the limit the 
claim since they are directed to a limitation that is not positively recited— the synthesizer. Hill 
does not teach a waste tube capable of engaging with a first drain and second drain. By 
activation of the valve, fluid communication of different banks with the waste tubes is 
established. The fill hoses (51) and (55) are waste tubes, which is a broader term that includes 
hoses. A tube is defined as any of various usually cylindrical structures or devices or a hollow 
elongated cylinder, especially one to convey fluids by Merriam-Webster Collegiate Dictionary. 
These fill hoses are waste tubes since they draw fluid fi-om a bank of containers to a tank. 
11. Applicant argues that Benz et al. do not teach a purging system for use with a synthesizer, 
which includes a first and second bank of vials. Applicant argues that Benz et al. do not teach a 
waste tube capable of engaging with a first drain and a second drain. Applicant argues that the 
connecting conduits of Benz et al. are not waste tubes and do not engage a drain to purge 
material from a bank vials. Applicant argues that Benz et al. do not teach a first waste tube 
capable of engaging a selective one of the first drain to purge material from the first bank of vials 
and the second drain to purge material from the second bank of vials. Examiner emphasizes that 
the claimed has not positively recited the synthesizer as well as its components of first bank of 
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vials and second bank of vials each with their own drain. Examiner need not show prior art that 
shows a synthesizer when the claim is not claiming the synthesizer. The claim is claiming the 
purging system. Bez et al. do teach a first waste tube by disclosing conduits. The term tube is 
broad and includes conduits. See definition cited above. By way of the slider the waste tube can 
engage different banks of vials. 

12. Applicant argues that Brennan does not teach a waste tube capable of engaging with a 
first drain and second drain nor for selective engaging one of a first drain and second drain. 
Applicant argues that Zuckermann does not teach a waste tube capable of engaging with a first 
drain and second drain. Applicant argues that the combination of Brennan and Zuckermann does 
not a waste tube for engaging a selective one of a first and second drain. Examiner notes the 
claim is only reciting a purging system with a pressurizing system and waste tube since the 
synthesizer with the banks of vials and respective drains are not positively recited. The claim is 
met by a vacuum tubing or hose and a vacuum, since one end of the vacuum tubing or hose is 
connected to a vacuum to create the pressure differential and the other end is capable of 
connecting to any drain whether it be a first microtiter plate with a bank of vials the first time or 
different second microtiter plate with a bank of vials the second time. The vacuum tubing or 
hose may be re-used to attach to a number of different things. Brennan discloses a waste tube 
that may be coupled to different drains of different things. The selectivity of the engaging is 
determined by the operator. The operator may couple the waste tube to one drain of a microtiter 
plate or to another drain of another microtiter plate. Zuckermann was cited to show that it is 
advantageous to be able to drain different banks of vials independent of other banks. 
Zuckermann need not show the waste tube since Brennan does. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Elizabeth Quan whose telephone number is (571) 272-1261 . The 
examiner can normally be reached on M-F (8:00-4:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on (571) 272-1267. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EEC) at 866-217-9197 (toll-free). 
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Examiner 
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